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ORDER APPEALED AND RELIEF SOUGHT

Thisisafirst-party no-fault case arising out of a September 18, 2009, motor vehicle accident in
which JUSTIN FORTSON was injured. The only benefits at issue are those for attendant care alegedly
provided by JUSTIN's mother, LOUISE FORTSON. MEEMIC INSURANCE COMPANY
("MEEMIC") discovered that MRS. FORTSON claimed that she provided 24/7 attendant care for 233
days during which JUSTIN wasinjail, plus at least 66 days during which JUSTIN was in rehabilitation,
plus an undetermined number of other days when he was totally without supervision of any kind.

Accordingly, MEEMIC voided the policy pursuant to the following provision:

"22. CONCEALMENT OR FRAUD

"Thisentire Policy isvoid if any insured person hasintentionally concealed or
misrepresented any material fact or circumstance relating to:

"A.  Thisinsurance;
"B.  TheApplication for it;
"C.  Orany claim made under it."
Both of JUSTIN's parents were named insureds under the policy.

On October 9, 2014, MEEMIC filed the Complaint in the instant case, seeking inter alia, a
declaration that it was contractually entitled to void the policy. On March 14, 2017, thetrial court
entered an order granting summary disposition in favor of MEEMIC.

Defendants appealed to the Michigan Court of Appeals. On May 29, 2018, that Court issued a
published opinion authored by Hon. M.J. Kelly and subscribed by Hon. Jane Markey, which affirmed the
finding that JUSTIN's parents had made material misrepresentations as to the attendant care claim.
However, the majority reversed the trial court and held that the parents could nevertheless recover

attendant care benefits on the following grounds:
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(1)

)

©)

Because the fraud was not in the procurement of the policy, the Court of Appeals
decision in Bazz v Sentinel Ins Co, 315 Mich 763; 891 NW2d 13 (2016), was
factually distinguishable. Therefore, JUSTIN's claim for the attendant care
provided by his parents was preserved by the innocent third-party rule;

Because JUSTIN would have been statutorily entitled to benefitsif the policy had
not defined him as an insured, the policy's anti-fraud provision did not apply to
him under Shelton v Auto-Owners Ins Co, 318 Mich App 648; 899 NwW2d 744
(2017); and

Because MEEMIC cancelled a subsequently issued renewal policy, JUSTIN's
parents were no longer insured persons under the policy he was claiming benefits
under. Therefore, their fraud did not allow MEEMIC to void the policy.

Judge Cameron dissented. He would have held:

(1)

)

©)

MEEMIC appeals from the Court of Appeals May 29, 2018, opinion and judgment, and seeks a

The innocent third-party rule is abolished even where the fraud occursin the
course of making aclaim;

The anti-fraud provision applied to JUSTIN because he was defined as an insured
under the policy. Shelton does not apply to aresident relative of a named insured,
and

Because the no-fault policy was an "occurrence" policy, even after it was cancel-
led, JUSTIN's claim was subject to its terms, which included the declarations
page, which denoted his parents as named insureds.

published opinion reversing that judgment and holding that:

(1)

)

©)

Thereis no innocent third-party rule even where the fraud occurs in the claim for
benefits, as opposed to in the application for insurance;

A person's status as an insured person under a policy may not be ignored in order
to avoid the application of an anti-fraud provision; and

The cancellation of ano-fault policy after aloss occurs does not nullify the
policy's terms and conditions applicable to the loss.
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STATEMENT OF JURISDICTIONAL BASIS

The Court of Appeals judgment from which MEEMIC appeal s was issued May 29, 2018. The
timely filed Motion for Reconsideration was denied in an order entered July 12, 2018. This Court has

jurisdiction to decide this appea pursuant to MCR 7.303(B)(1).
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STATEMENT OF QUESTIONS PRESENTED

DOES THE INNOCENT THIRD-PARTY RULE EXEMPT JUSTIN FROM THE
EFFECT OF THE "CONCEALMENT OR FRAUD" PROVISION OF THE
POLICY UNDER WHICH HE CLAIMS BENEFITS?

Thetrial court answered, "No".

The Court of Appeals answered, "Yes'.

Plaintiff/Counter-Defendant/Appellant contends the answer should be, "No".
Defendants/Counter-Plaintiffs/Appellees contend the answer should be,"Yes'.
ISTHERE MICHIGAN AUTHORITY SUPPORTING AN INNOCENT THIRD-
PARTY RULE IN ANY CIRCUMSTANCE?

Thetrial court answered, "No".

The Court of Appeals answered, "Yes'.

Plaintiff/Counter-Defendant/Appellant contends the answer should be, "No".

Defendants/Counter-Plaintiffs/Appellees contend the answer should be,"Yes'.

ISMEEMIC SEEKING EQUITABLE RELIEF?

Thetrial court answered, "No".

The Court of Appeals answered, "Yes".
Plaintiff/Counter-Defendant/Appellant contends the answer should be, "No".

Defendants/Counter-Plaintiffs/Appellees contend the answer should be,"Yes'.
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.A.

STATEMENT OF QUESTIONS cont'd

DOES MICHIGAN LAW EXEMPT SPOUSES AND RESIDENT RELATIVES
FROM THE UNAMBIGUOUS TERMS OF THE POLICY UNDER WHICH
THEY ARE CLAIMING BENEFITS?

Thetrial court answered, "No".

The Court of Appeals answered, "Yes'.

Plaintiff/Counter-Defendant/Appellant contends the answer should be, "No".
Defendants/Counter-Plaintiffs/Appellees contend the answer should be,"Yes'.
DID THE CANCELLATION OF A SUBSEQUENT RENEWAL POLICY
ALTER THE PARENTS STATUSASNAMED INSUREDS SUBJECT TO
THE ANTI-FRAUD PROVISION OF THE POLICY UNDER WHICH RECOV -
ERY ISSOUGHT IN THE INSTANT CASE?

Thetrial court did not address thisissue.

The Court of Appeals answered, "Yes'.

Plaintiff/Counter-Defendant/Appellant contends the answer should be, "No".

Defendants/Counter-Plaintiffs/Appellees contend the answer should be,"Yes'.

DID THE PARENTS STATUSASNAMED INSUREDS SURVIVE CANCEL-
LATION OF THE POLICY?

Thetrial court did not address thisissue.
The Court of Appeals answered, "No".
Plaintiff/Counter-Defendant/Appellant contends the answer should be, "Yes'.

Defendants/Counter-Plaintiffs/Appellees contend the answer should be,"No".
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STATEMENT OF QUESTIONS cont'd

[11.B. DID THE CANCELLATION OF A SUBSEQUENT RENEWAL POLICY
HAVE ANY EFFECT ON A PREVIOUS POLICY?

Thetrial court did not address thisissue.
The Court of Appeals answered, "Yes'.

Plaintiff/Counter-Defendant/Appellant contends the answer should be, "No".

Defendants/Counter-Plaintiffs/Appellees contend the answer should be,"Yes'.

11.C. EVEN IF THE MAJORITY'SANALY SISWAS OTHERWISE CORRECT,
WERE JUSTIN'S PARENTS CLAIMANTS OF BENEFITS UNDER THE
POLICY, WHO THEREFORE, UNDER THE MAJORITY'S REASONING,
REMAINED SUBJECT TO THE ANTI-FRAUD CONDITION?

Thetrial court did not address this issue.

The Court of Appeals answered, "No".

Plaintiff/Counter-Defendant/Appellant contends the answer should be, "Yes'.

Defendants/Counter-Plaintiffs/Appellees contend the answer should be,"No".

Vi
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STATEMENT OF FACTS

Thisisafirst-party no-fault case. MEEMIC sought to void the policy it issued to
RICHARD and LOUISE FORTSON due to their misrepresentation of materia facts pertaining to
their claim for attendant care allegedly rendered to their son, JUSTIN.

MEEMIC discovered that MRS. FORTSON claimed 24/7 attendant care at $11/hour for
233 days during which JUSTIN wasinjail, at least 66 days during which he was in drug
rehabilitation, and an undetermined number of days when he was indisputedly not available for
attendant care. MEEMIC sought to void the policy, invoking its anti-fraud provision.

MEEMIC successfully obtained a decision from the trial court that the policy was void.
The Court of Appealsreversed. MEEMIC now seeksrelief from this Court. The pertinent facts
follow.

Historical Facts

MEEMIC issued a no-fault auto insurance policy (Appendix A) to LOUISE M.
FORTSON and RICHARD FORTSON. The policy period was 7/29/09-1/29/10. (ld.: Declara-
tions Page).

On September 18, 2009, JUSTIN was seriously injured in a motor vehicle accident. (First
Amended Complaint [Appendix B], 111; Answer to First Amended Complaint [Appendix C],
111). From October 16, 2009, through October 9, 2014, JUSTIN's parents submitted statements
for 24/7 attendant care for JUSTIN. (Motion for Summary Disposition [Appendix D], 13;
Response to Motion [Appendix E], 13). MEEMIC paid at arate of $11/hour. (VALKO Dep

[Appendix F], p 36, 61).
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MEEMIC subsequently issued arenewal policy effective 1/29/10-7/29/10. (Notice of
Termination [Appendix G], p 1). MEEMIC cancelled that policy effective 7/29/10 due to
JUSTIN's driving record. (I1d.).

In May 2013, JUSTIN's treatment notes indicated that he had beeninjail. (Appendix F, p
43). Aninvestigation revealed that between September 2012 and July 2014, JUSTIN had been
jailed for 233 days, and in drug rehabilitation for another 78 days. (Appendix B, Y4: Brief in
Support, p 4-5 and Exhibits |, J, K*). His Facebook page showed him with friends and unsuper-
vised on numerous occasions. (Appendix D: Exhibit G).?

MEEMIC terminated benefits and voided the policy (Appendix F, p 20, 24, 27-28, 35,
55), pursuant to the following provision:

"22. CONCEALMENT OR FRAUD

"This entire Policy isvoid if any insured person has intentionally con-
cealed or misrepresented any material fact or circumstance relating to:

"A.  Thisinsurance
"B.  TheApplication for it;
"C.  Orany clam made under it."

(Appendix A, p 22).

The Exhibits attached to the Motion for Summary Disposition are in the record, but are
not attached hereto as Appendices.

“Because the Court of Appeals affirmed the trial court finding of fraud, MEEMIC will not
document it herein any detail. It was extensively demonstrated in the trial court pleadings and
exhibits.
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The policy defined "insured persons' as follows:
"b. I nsured Person(s) means.

"A.  You,if anindividua,

"B.  Your Spouse,

"C.  Your Resident Relative:"

* * * *

"26. You, Your(s), Named I nsured means any person or organization
listed asaNamed I nsured on the Declarations Page"

* * * *

"16 Resident Relative means aperson who is aresident of your
household related to you by blood, marriage or adoption, or is your
foster child."

(Appendix A, p 6, 4, 3) (emphasisin original).

ThelLitigation -- Trial Court

On October 19, 2014, MEEMIC filed the Complaint in the instant case seeking, inter
alia, adeclaration that it owed no further benefits under the policy because it was void.
(Appendix B: Count I11.).

On April 19, 2015, MEEMIC filed a Motion for Summary Disposition on the ground that
in the circumstances, the plain language of the policy entitled it to void the policy. (Appendix D,
198, 10; Brief in Support, p 7; Reply [Appendix H], 14: Brief, p 9-10). In their Response,
Defendants argued that there was no evidence that JUSTIN was involved in any fraudulent

activity. (Appendix E: Brief in Support, p 10).
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At the August 17, 2015, hearing on the motion, the trial court denied that relief on the
ground that the innocent third-party rule precluded terminating JUSTIN's benefits due to his
parents fraud. (8/17/15 Tr [Appendix 1], p 6).

On June 14, 2016, the Court of Appealsissued its opinion in Bazz v Sentinel Ins Co, 315
Mich App 763, 781-82; 891 NW2d 13 (2016), in which it held that the innocent third-party rule
did not survive this Court's decision in Titan Ins Co v Hyten, 491 Mich 547; 817 NW2d 562
(2012), even asto no-fault claims.

Accordingly, on August 22, 2016, MEEMIC filed a Renewed Motion for Summary
Disposition (Appendix J), on the ground that the plain language of the policy allowed it to be
voided, and that there is no innocent third-party rule in Michigan.

In their Response (Appendix K), Defendants argued, inter alia, that Bazzi was facially
distinguishable (id., p 10-11) and that the No-Fault Act did not provide for rescinding the policy
in these circumstances (id., p 13-16).

In supplemental briefs (Appendices L, M), the parties argued as to whether the July 10
cancellation of the renewal policy eliminated the parents' status as insureds under the policy,
thereby rendering the anti-fraud provision inapplicable.

At the March 13, 2017, hearing, thetrial court ruled that "reasonable minds could not
differ that these people were submitting claims for attendant care services when they knew or
clearly should have known that they were not due those payments®. (Appendix N, p 8, 12-13).
The court did not address the effect of the cancellation.

On March 14, 2017, thetrial court entered an order (Appendix O) granting summary

disposition in favor of MEEMIC.
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The Court of Appeals Opinion

Defendants appealed to the Michigan Court of Appeals. On May 29, 2018, that Court
issued a published opinion (Appendix P) authored by Hon. M.J. Kelly and subscribed by Hon.
Jane Markey, which affirmed the finding that JUSTIN's parents had made material misrepresen-
tations as to the attendant care claim. However, the mgjority reversed the trial court and held that
the parents could nevertheless recover attendant care benefits on the following grounds:

@ Because the fraud was not in the procurement of the policy, the Court of
Appeasdecision in Bazzi v Sentinel Ins Co, 315 Mich 763; 891 Nw2d 13
(2016), was factually distinguishable. Therefore, JUSTIN's claim for the
attendant care provided by his parents was preserved by the innocent third-
party rule;

2 Because JUSTIN would have been statutorily entitled to benefitsif the
policy had not defined him as an insured, the policy's anti-fraud provision
did not apply to him under Shelton v Auto-Owners Ins Co, 318 Mich App
648; 899 NW2d 744 (2017); and

(©)) Because MEEMIC cancelled a subsequently issued renewal policy,
JUSTIN's parents were no longer insured persons under the policy he was
claiming benefits under. Therefore, their fraud did not allow MEEMIC to
void the policy.

Judge Cameron dissented. He would have held:

@ The innocent third-party rule is abolished even where the fraud occurs in
the course of making aclaim;

2 The anti-fraud provision applied to JUSTIN because he was defined as an
insured under the policy. Shelton does not apply to aresident relative of a
named insured; and

(©)) Because the no-fault policy was an "occurrence" policy, even after it was
cancelled, JUSTIN's claim was subject to its terms, which included the
declarations page, which denoted his parents as named insureds.
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STANDARD OF REVIEW

A decision on amotion for summary disposition is reviewed de novo. Moraccini v
Serling Hts, 296 Mich App 387, 391; 822 NW2d 799 (2012). Questions of statutory and
contract interpretation are also review de novo. Titan Ins Co v Hyten, 491 Mich 547, 553; 817

NW2d 562 (2012).
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MICHIGAN LAW DOESNOT RECOGNIZE THE INNOCENT
THIRD-PARTY RULE IN ANY CIRCUMSTANCE. THEREFORE,
THE INNOCENT THIRD-PARTY RULE DOESNOT EXEMPT
JUSTIN FROM THE EFFECT OF THE " CONCEALMENT OR
FRAUD" PROVISION OF THE POLICY UNDER WHICH HE
CLAIMSBENEFITS.

The Court of Appeals mgjority opinion's discussion of the innocent third-party rule
consisted of:
Q) Distinguishing Bazz v Sentinel Ins Co, 315 Mich App 763; 891 NW2d 13
(2016), aff'd, Mich ; NW2d __ (2018)3 on the ground that it

islimited to fraud in the application, and concluding that the innocent
third-party rule appliesin the instant case; and

2 Ruling that in any event, because rescission is an equitable remedy, it is
not automatic, but is subject to equitable principles, which favor JUSTIN
in the instant case.

(Appendix P, p 3-4).

Neither proposition is legally tenable because:

Q) Distinguishing Bazzi does not create an innocent third-party rule where
one otherwise does not exist; and

2 MEEMIC is not seeking equitable relief; it is seeking to enforce the terms
of itspolicy.

MEEMIC will discuss those matters in separate sub-issues.

A. THERE ISNO MICHIGAN AUTHORITY SUPPORTING AN
INNOCENT THIRD-PARTY RULE IN ANY CIRCUMSTANCE.

The necessarily implicit premise for the Court of Appeals holding isthat Bazzi overruled

alegitimate rule of law, so that if Bazzi does not apply, the rule remains. That isafalse premise.

*Neither the Michigan Reports nor the Northwest Second citations are available.
Accordingly, references to this Court's opinion in Bazzi will be to the slip opinion issued by this
Court.
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Aswill be demonstrated below, under Michigan law there never was an innocent third-
party exception to an insurer's remedy for fraud. That doctrine was an invention of arogue Court
of Appeals panel, which created the rule in defiance of extant Michigan Supreme Court authority.

In Keys v Pace, 358 Mich 74; 99 NW2d 547 (1959), the insured was sued for injuries
caused by his negligent operation of a motor vehicle. Four months after suit wasfiled, the
insurer discovered that in his application, the insured falsely denied that his license had been
suspended within the previous five years. The insurer promptly rescinded the policy ab initio
and withdrew its defense.

The tort plaintiffs took a default judgment, and garnished the policy. The garnishment
testimony was that if the insurer had known of the license suspension, it would not have issued
the policy. Thetrial court nevertheless ruled that the insurer had not advanced a cognizable
defense to the garnishment.

This Court reversed, holding that the insurer was entitled to rescind the policy because the
insured was guilty of "misrepresentation materia to the risk and hazard". 1d. at 83. This Court
went on to regject the argument that the insurer had an obligation to investigate the insured's
driving record prior to issuing the policy. Id. at 83-84.

Sate Farmv Kurylowicz, 67 Mich App 568; 242 NW2d 530 (1976), was a factual carbon
copy of Keys. Despite the clear and unequivocal holding in Keys, the Court of Appeals panel
refused to follow it because "no Michigan appellate court has seen fit to cite [that] case since it
was released in 1959". 1d. at 572. The panel cited an insurance treatise for the proposition that:

""The liability of the insurer with respect to insurance required by the act

becomes absolute whenever injury or damage covered by such policy occurs ***
No statement made by the insured or on his behalf and no violation of the policy
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provisions may be used to defeat or void the policy' 1 Long, The Law of Liability
Insurance, 83:25 pp. 3-83-84"

Id. at 574.

The panel then pointed to amendments to the cancellation provisions of the Insurance
Code enacted subsequent to Keys; to the enactment of the Motor Vehicle Claims Act; and to the
No-Fault Act, and concluded:

"When these statutes are read in pari materia, the policy of the State of Michigan
regarding automobile liability insurance and compensation for accident victims
emerges crystal clear. It isthepolicy of this state that persons who suffer loss
dueto thetragedy of automobile accidentsin this state shall have a source
and a means of recovery. Given thispolicy, it is questionable whether a policy
of automobile liability insurance can ever be held void ab initio after injury
covered by the policy occurs.”

Id. (emphasis added).

Having said al that, the panel then announced "[T]hat issue is not before this Court and
we need not decideit". Id. The opinion then cited some sister state cases, and concluded that
rescission was improper because the insurer could easily have discovered the insured's driving
record:

"In the case at bar, State Farm could have obtained a copy of the insured's driving

record for $2.00. We hold that, in light of the intervening legislation and the

public policy of the state of Michigan which such legislation imply, Keysv.
Pace, supra, isinapplicableto the case at bar."

Id. at 577 (emphasis added).

In United Security Ins Co v Comm'r of Insurance, 133 Mich App 38; 348 NW2d 34
(1984), the Court of Appealsfirst addressed the issue in the context of aclaim for first-party no-
fault benefits. The opinion cited Kurylowicz and two other cases, but noted that those decisions

concerned third-party tort claims. Asto no-fault claims, the Court of Appeals said:
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"Michigan's comprehensive scheme of compulsory no-fault automobile insurance
arguably requires as a matter of policy that the insurer rather than innocent third
parties bear the risk of intentional material misrepresentations by the insured.”

133 Mich App at 43 (emphasis added). The opinion cited no Michigan case law, only sister state
decisions.

Finaly, in Darnell v Auto-Owners Ins Co, 142 Mich App 1; 369 NW2d 243 (1985), and
Katinski v ACIA, 201 Mich App 167; 505 NW2d 895 (1993), the Court of Appeals denied
rescission on the basis of the "innocent third party” doctrine in the context of a claim for first-
party no-fault benefits.

This Court put an end to that nonsense in Titan Ins Co v Hyten, 491 Mich 547; 817
NW2d 562 (2012) by expressly reaffirming Keys. The holding in Keys was that an insurer can

avoid liability to an innocent third party by rescinding its policy, rendering it void ab initio.

That isthe common law rule promulgated in Keys. 491 Mich at 560-61. Keys also rejected the
"eadily ascertainable" exception to that rule, holding that the insurer had no obligation to
investigate the insured's driving record. 358 Mich at 83-84.

If this Court'sinclusion in Titan of a section called "Keys Reaffirmed", id. at 570, was not
enough, the following passages should have put to rest any doubts as to the scope and impact of
the opinion:

"Not only did Kurylowicz clearly err by disregarding Keys, it also clearly erred by

concluding that its purported justification for the 'easily ascertainabl€e rule
warranted departing from the common law rule articulated in Keys."

* * * *

"We believe that the policy of the no-fault act is better understood in terms of its
actual provisionsthan in terms of ajudicial effort to identify some overarching
public policy and effectively subordinate the specific details, procedures, and

10
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requirements of the act to that public policy. . . . Third-party victims of automo-
bile accidents have a variety of means of recourse under the no-fault act, and
it isto those meansthat such person must look, not to a judicial articulation
of policy that has no specific foundation in the act itself and was designed to
supplant and modify the details of what was actually enacted into law by the

Legidature."

|d. at 564, 565 (emphasis added).

In Bazz, the Court of Appeals did no more than recognize that Titan did, in fact, overrule
Kurylowicz, because that opinion ignored this Court's decision in Keys v Pace. 315 Mich App at
781, 767. The Court of Appealsin Bazz also held that neither the No-Fault Act nor any other
provision in the Insurance Code mandated an innocent third-party rule in the context of afirst-
party no-fault claim. 1d. at 774-78.

Initsopinion in Bazz, this Court affirmed the Court of Appeas holding that Titan
abrogated the rule created by Kurylowicz. Bazz, p 5-13. As noted above, Kurylowicz chose to
ignore Keys v Pace.

To summarize:

Q) In Keys v Pace, this Court ruled that there is no innocent third-party
exception to an insurer's remedy for fraud.

2 Kurylowicz created that exception in the face of contrary authority from
this Court.

(©)) Kurylowicz has been overruled and abrogated by this Court in Titan and
Bazz.

So as of the time the Court of Appeals rendered its decision in the instant case, there was
no Michigan case law recognizing the innocent third-party rule in any context. Consequently,

"distinguishing” Bazz did not create any legal basisfor such arule. The Court of Appeals

11
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opinion in the instant case noted that the Kurylowicz rule was abolished by this Court. But the
panel could point to no authority in its place to support the existence of such arule.

B. MEEMIC ISNOT SEEKING EQUITABLE RELIEF.

The Court of Appealswas correct in observing that equitable rescission is subject to
equitable considerations. Indeed, this Court reaffirmed that principle in Bazz, p 14-18.
However, the relief being sought by MEEMIC is not equitable. Rather, it seeks to enforce an
unambiguous provision of its insurance contract.

In Cohen v ACIA, 463 Mich 525; 620 NW2d 840 (2001), this Court recognized that
policy coverage could be voided pursuant to a policy provision, as opposed to common law
fraud. In Cohen, theinsured made a claim for uninsured motorist (UM) coverage. ACIA denied
the claim on the ground that the plaintiff had submitted fal se documentation with regard to her
PIP claim. Id. at 526.

In doing so, ACIA relied on apolicy provision identical to the onein MEEMIC's policy.
Id. at 527. This Court unanimously held that the provision was enforceable, and upheld ACIA's
right to rely on the provision. However, this Court reserved judgment as to the full extent to
which the clause could vacate the policy:

"In the present case, we believe that the proper application of these

principlesis evident. Ms. Cohen seeks uninsured-motorist benefits. ACIA denied

those benefits under a clause that, if applicable to this case, voids the entire policy.

Mindful of the great protection that the Legislature and this Court have provided

for the no-fault benefits required by statute, we need not decide today the full

extent to which the disputed clause, if applicable, could void the policy. We

need only decide whether it can void uninsured-motorist coverage. It can. A

contractual provision that plainly governsthefacts alleged to exist in this
caseis enforceableto the extent that it isnot contrary to law."

463 Mich at 532 (emphasis added).

12
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In Bahri v IDS Property Casualty Co, 308 Mich App 420; 864 NW2d 609 (2014), the
Court of Appeals answered the question left open by Cohen. In Bahri, the insured misrepre-
sented the extent of her disability in connection with her claim for replacement services. 1d. at
422. The plaintiff sued for UM and PIP benefits. The insurer moved for summary disposition,
invoking the following policy provision:

"We do not provide coverage for any insured who has made fraudulent statements

or engaged in fraudulent conduct in connection with any accident or loss for

which coverage is sought under this policy."
|d. at 423-24.

The Court of Appeals affirmed thetrial court's grant of summary disposition in favor of
the insurer, observing that, "When the policy language is clear, a court must enforce the specific
language of the contract." 308 Mich App at 424. The Court held that the plaintiff's claim for
both PIP and UM coverage were barred. 1d. at 426-27.

A number of unpublished Court of Appeals' cases have applied Cohen to enforce
contractual provisions voiding coverage for material misrepresentation. Secura Insv Thomas,
unpublished per curiam opinion of the Court of Appeals, rel'd 12/1/15 (No. 322240) (Appendix
Q); Stoops v Farm Bureau Ins Co, unpublished per curiam opinion of the Court of Appeals, rel'd
3/23/06 (Nos. 260454, 261917) (Appendix R); Jones v ACIA, unpublished per curiam opinion of

the Court of Appeals, rel'd 8/23/05 (No. 261089) (Appendix S).* In none of those cases, was

equitable relief sought. Rather, the insurers were held to be legally entitled to enforce their

*MEEMIC cites the unpublished cases merely asillustrations of how Cohen has been
applied. MCR 7.215(C)(2).
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policy language. Indeed, the Thomas case expressly noted the distinction between enforcing the
terms of the policy and seeking common law rescission:

"The crux of Thomas's argument is that the trial court erred in granting
summary disposition in Secura's favor without addressing each element of
actionable fraud . . . and where there existed genuine issues of material fact on
those elements. We need not consider this argument, however, becauseit is
clear that rescission wasjustified pursuant to the terms of the policy itself,
without regard to the elements of actionablefraud. ... Thisprovision isclear
and unambiguous. Secura was entitled to void the policy if an insured, at
any time, made false statementsrelating to the policy."

(Appendix Q, p 3) (emphasis added).
The foregoing analysis demonstrates that equitable principles are irrelevant in the instant
case, because MEEMIC is not seeking equitable relief. Those principles therefore cannot be

invoked to justify aresult facially at odds with the unambiguous terms of the policy.
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MICHIGAN LAW DOESNOT EXEMPT SPOUSES AND RESI -
DENT RELATIVESFROM THE UNAMBIGUOUS TERMS OF

THE POLICY UNDER WHICH THEY ARE CLAIMING BENE-
FITS.

The majority's next contribution to Michigan jurisprudence was its holding that the terms

of ano-fault insurance policy are binding only on the named insured. Its reasoning was as

follows:

(1)

)

©)

If JUSTIN were not defined as an insured under the policy, he would be
entitled to benefits pursuant to MCL 500.3114(1), which provides that a
no-fault policy applies to "the person named in the policy, the person's
spouse, and the relative of either domiciled in the same household".

Where a person's entitlement to benefitsis solely by statute, heis not
subject to the terms of the policy issued by the responsible insurer, citing
Shelton v Auto-Owners Ins Co, 318 Mich App 648, 653-54; 899 Nw2d
744 (2017).

Because 83114(1) mandates coverage for aresident relative, the anti-fraud
provisionisinvalid as applied to JUSTIN.

This Court should note that the spouse of a named insured would also be entitled to

coverage under 83114(1) if she were not defined as an insured by the policy, so under the

majority's reasoning the only person bound by the policy's terms would be the named

insured.

The linchpin of the maority's reasoning was its reliance on Shelton to remove JUSTIN

from the reach of the provisions of the policy under which heis claiming benefits. Reasoned

analysis of that case will demonstrate that it provides no support for the maority's holding.

In Shelton, the plaintiff wasinjured in an accident while a passenger in amotor vehicle.

The plaintiff did not own amotor vehicle, nor did she live with anyone who did. Accordingly,
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the owner/operator's insurer was obligated to provide her no-fault benefits pursuant to MCL
500.3114(1). 318 Mich App at 651.

The insurer asserted that the plaintiff had made fraudulent statements concerning her need
for replacement services, and was therefore excluded from any coverage by an anti-fraud policy
provision in the policy. Thetrial court granted summary disposition to the insurer asto the claim
for replacement services, but denied the motion as to medical services. Id. at 650.

The Court of Appeals affirmed. The gist of the panel's reasoning as to why the policy
provision did not apply was as follows:

"The law governing application of the policy exclusion in Bahri is not
applicablein this case. In Bahri, the provision applied to the plaintiff because

‘defendant issued [the subject] no-fault automobile policy to [the] plaintiff.' 1d. at

421, 864 NW2d 609. In this case, however, Shelton was not a party to nor an

insured under the policy; she was injured while a passenger, and because neither

she nor her spouse or resident relative had a no-fault policy, defendant was
required to pay her benefits pursuant to statute, not pursuant to contractual

agreement.”

318 Mich App at 652 (emphasis added).

In support of that principle, Shelton cited this Court's decision in Harrisv ACIA, 494
Mich 462; 835 NW2d 356 (2013). In Harris, the plaintiff sought to recover from his health
insurer medical payments already paid by ACIA. This Court held that the plaintiff could not take
advantage of an uncoordinated medical benefit provision in the policy issued by ACIA, because
his clam did not flow from the policy, but instead arose "solely by statute”:

"[The plaintiff] isnot claiming benefits under a no-fault insurance policy that

he or anyone else procured. [He] is neither athird-party beneficiary nor a

subrogee of the no-fault policy issued to the person that struck him and thus he

[was]| not eligible to receive benefits under that policy. Rather, [the plaintiff's]
right to PIP benefits arises solely by statute.”
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318 Mich App at 653, quoting 494 Mich at 471-72 (emphasis added).
In further support of its holding, Shelton contrasted 83114(1) from 83114(4):
"Under Subsection (1) of the no-fault priority statute, ‘a personal protec-

tion insurance policy . . . appliesto . . . the person named in the policy, the
person's spouse, and a relative of either domiciled in the same household . . . .™

* * * *

"Subsection (4) does not state that the owner or operator'sinsurance
policy 'applies to the passenger's claim for benefits, and its text, unlike that of
Subsection (1), omits any mention of a personal protection insurance policy,
instead providing that the injured person isto 'claim personal protection insurance
benefits from insurers,’ beginning with '[t]he insurer of the owner or registrant of
the vehicle occupied.”

318 Mich App at 654-55 (italicsin origina) (other emphasis added). The import of that is that
§3114(1) mandates that a policy's terms do apply to aresident relative.

So Shelton/Harris hold that where a person is not a party or an insured under the contract,
so that hisclaim is"solely by statute”, a policy's anti-fraud provision cannot be enforced against
him. Absent those circumstances, however, Shelton/Harris tell usthat thereis no basis for
refusing to enforce the unambiguous language of the contract.

In the instant case, JUSTIN was an insured under the policy, and was claiming benefits
under the policy. Shelton and Harris are, therefore, facially inapplicable to the instant case.
Thereisthus no legal basis for the mgjority's refusal to enforce unambiguous contract language,
much less for promulgating arule largely eviscerating anti-fraud policy provisionsin no-fault

policies.
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[Il.  THE CANCELLATION OF A SUBSEQUENT RENEWAL POLICY
DID NOT ALTER THE PARENTS STATUSASNAMED IN-
SUREDS SUBJECT TO THE ANTI-FRAUD PROVISION OF THE
POLICY UNDER WHICH RECOVERY ISSOUGHT IN THE
INSTANT CASE.
Asitsfinal contribution to the new Michigan jurisprudence of insurance law, the majority
held that despite the fact that no-fault policies are "occurrence" policies, cancellation of a
subsequent renewa policy eliminated JUSTIN's parents' status as insureds, thereby rendering the
anti-fraud provision inapplicable.
The majority's reasoning and holding are fatally defective for three independent and

adternative reasons:

@ Once an occurrence has taken place triggering coverage, a subsequent
cancellation cannot affect the rights and obligations of the parties.

2 The cancellation of a subsequent policy cannot affect any rights or obliga
tions under a previous policy.

(©)) JUSTIN's parents were persons claiming coverage under the policy and,
therefore, remained insureds subject to the terms and conditions of the
policy under the majority's own reasoning.

Those propositions will be discussed in separate sub-issues.

A. THE TERMSAND CONDITIONS OF AN OCCURRENCE POLICY
CANNOT BE ALTERED BY A POST-OCCURRENCE CANCEL-
LATION. THEREFORE, THE PARENTS STATUSASNAMED
INSUREDS SURVIVED CANCELLATION OF THE POLICY .

Under an occurrence policy, coverage attaches once the "occurrence” takes place. Sinev

Continental Casualty Co, 419 Mich 89, 97; 349 NW2d 127 (1984). The rights and obligations of

*Aswill be demonstrated in Issue I1.B., infra, the policy that was cancelled was not the
one under which JUSTIN was claiming benefits. Nevertheless, this sub-issue attacks the major
premise of the majority's argument, which is an issue of great significance to the jurisprudence of
this State.
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the parties are fixed at that point, and cannot be retroactively affected by a subsequent cancella-
tion. E.g., Olmstead v Farmers Mutual Fire Ins Co, 50 Mich 200, 203; 15 NW 82 (1883); Hobby
v Farmers Ins Exchange, 212 Mich App 100, 104; 537 NW2d 229 (1995); Madar v League
General Ins Co, 152 Mich App 734, 742; 394 NW2d 90 (1986); 2 Couch on Insurance, 830.25.
The majority opinion conceded that no-fault policies are occurrence policies. (Appendix P, p 5).
The General Insuring Agreement of MEEMIC's policy reads in pertinent part as follows:
"This agreement is subject to all the terms of this Policy which isissued in
reliance upon the declarations made in this application and contained on the

Declarations Page. The Declarations Page together with the policy form and
endor sements completes the Policy."

(Appendix A, p 1) (emphasis added).

The Declarations Page denotes JUSTIN's parents as Named Insureds. (Appendix A,
Declarations Page). JUSTIN was an "insured person” because he was a"resident relative” of a
"named insured". (Appendix A, p 6, No. 5; p 3, No. 16). It was those statuses that gave rise to
MEEMIC's contractual obligation to pay PIP benefits. (Appendix A, p 7, 11).

If the majority opinion's conclusion were correct, then JUSTIN would have ceased to be a
"resident relative" when his parents retroactively became non-insureds, and his coverage would
have been terminated by the cancellation of the policy. But we know that cannot be the case.

The problem with the mgjority's reasoning is that it fails to appreciate the ramifications of
the fact that "Cancellation will not affect any claim that originated prior to the cancellation.”
(Appendix P, p 6). Evenif the claimis solely JUSTIN'S, holding that the cancellation retroac-

tively nullified the parents' status as named insureds would dramatically affect his claim by

5But seelssuelll.C., infra.
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nullifying his status as aresident relative, thereby depriving him of coverage. That result is
forbidden by both the case law and the policy language.

In sum, the majority's reasoning was ultimately self-defeating. After correctly noting that
the cancellation could not affect JUSTIN's claim, the majority posited a retroactive nullification
of the very terms of his coverage, i.e., his parents' status as named insureds, which would
eliminate the contractual basis for his claim.

B. THE CANCELLATION OF A SUBSEQUENT RENEWAL POLICY
HAD NO EFFECT ON A PREVIOUSPOLICY.

In Michigan, the renewal of an insurance policy involves the creation of anew contract.
Michigan Mortgage-Investment Co v American Employers Ins Co, 244 Mich 72, 74; 221 NW
140 (1928); Ladies of Modern Macabees v Illinois Surety Co, 196 Mich 27; 163 NW 7 (1917).
The offer is the notice to renew; the acceptance is the payment of the premium. Hager| v ACIA,
157 Mich App 684, 687; 403 NW2d 197 (1987). So we have two separate policies here.

The policy under which JUSTIN was receiving benefits was effective 7/29/09-1/29/10.
(Appendix A, Declarations Page). That policy was never cancelled. The policy that was
cancelled was effective 1/29/10-7/29/10. (Appendix G).

Cancellation isthe termination of apolicy before its expiration date. Collinsv Franken-
muth Mutual Ins Co, 193 Mich App 716, 719; 484 NW2d 783 (1992). The cancellation was

effective July 29, 2010, which was six months after the expiration of the policy under which

JUSTIN is claiming benefits. The cancellation could therefore have had no conceivable effect on

the previous policy. The Court of Appeals erred in holding otherwise.
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C. EVEN IF THE MAJORITY'SANALYSISWASOTHERWISE
CORRECT, JUSTIN'SPARENTSWERE CLAIMANTS OF BENE-
FITSUNDER THE POLICY, WHOSE CLAIMSORIGINATED
PRIOR TO THE DATE OF CANCELLATION. THEREFORE,
UNDER THE MAJORITY'SREASONING, THEIR STATUSAS
INSUREDSWASUNAFFECTED, AND THEY REMAINED SUB-
JECT TO THE ANTI-FRAUD CONDITION.
Even if the mgority's analysis did not violate the above-discussed tenets of insurance law,
its analysis was otherwise fatally flawed. The majority relied upon the policy language which
provided:

"Cancellation will not affect any claim that originated prior to the date of cancella-
tion."

(Appendix P, p 6) (emphasisin original).
The majority then defined "claimant” as:

"The person who makes aclaim, i.e., one who asserts aright or demand, esp.
formally."

(Appendix P, p 6).

That definition unquestionably includes JUSTIN's parents. LOUISE submitted the claims
for attendant care beginning in 2009, prior to the cancellation; RICHARD received and cashed
the checks. (Appendix F, p 28). Both are Counter-Plaintiffsin the instant case. (Appendix C, p
11). Itisdifficult to imagine a more graphic example of two persons "asserting aright or
demand".

Y et, after setting forth the above-quoted definition, the mgority averred -- without
analysis or any kind of explanation -- that a claimant had to be "the person insured":

"The common element is that the person seeking coverage is required to take

actions or provide assistanceto MEEMIC. Thereis no language mandating that
other individuals covered by the policy have any rights or obligations with respect
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to that claim. Theonly individual who has obligations with respect to making
aclaimistheinsured person who is claiming benefits under the policy, i.e,
the claimant. Given the complete absence of language extending the obligations
on the claim to all insured persons under the policy, thereis no basis to extend
Louise and Richard's status as insured persons beyond the date the policy was
cancelled.”

(Appendix P, 7) (italicsin original) (other emphasis added).

At no point did the majority explain why only an insured can be aclaimant. Nor did it
explain why the persons actually making the claim for attendant care were not claimants, and the
person who Defendants insist had nothing to do with the claim (JUSTIN) is the only claimant.

Thus, the majority's conclusion that the parents were not claimantsis irreconcilable with
the discussion that led up to it. The only conclusion that follows from the mgjority'sanaysisis
that the parents were claimants. Given that the parents were claimants, the majority's basis for
nullifying their insured status evaporates. They thus remained subject to the terms and condi-
tions of the policy.

SUMMARY

The majority's holding that the cancellation of the renewal policy eliminated the parents
status as insureds under the policy JUSTIN was claiming under should be rejected for three
independent and alternative reasons:

@ The terms and conditions of the policy could not be altered by a post-

occurrence cancellation. Therefore, the parents' status as insureds sub-

jected them to the anti-fraud provision.

2 The cancellation of a subsequent policy could have no effect whatsoever
on the policy applicableto the instant case.

(©)) The parents were claimants under the policy, so the mgority's convoluted
attempt to demonstrate that they were not insureds falls with its premise.
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REASONS FOR GRANTING LEAVE TO APPEAL: MCR 7.305(B)(3), (5)(a)-(b)

One would have to search long and hard for a published Court of Appeals opinion which
does more to enable fraudulent recovery than does the majority opinion in the instant case.
Moreover, its serious distortion of Michigan insurance law bodesiill for subsequent casesin any
number of contexts. The immensity of the potential harm is magnified by the fact that the
decision implicates three discrete areas of insurance law.

Thelnnocent Third-Party Rule

The innocent third-party rule was judicialy created by the Court of Appealsin defiance of
extant authority from this Court. See State Farm Mutual Automobile Ins Co v Kurylowicz, 67
Mich App 568, 572 (1976). This Court'sdecisionsin Titan Ins Co v Hyten and Bazz v Sentinel
Ins Co should have permanently interred that aberration.

The Court of Appeals opinion in the instant case has resurrected it with a vengeance. It
holds that this Court's decision in Bazzi applies only to fraud in the application for insurance. So
the Court of Appeals has not only created a fraud loophole out of whole cloth, it has rendered it
available in the maority of instances of fraud, i.e., in the claims process.

That issue alone would warrant this Court's urgent attention. There are, however, two
more of utmost importance to the jurisprudence of this State.

The Limitation of Anti-Fraud Provisionsto Named I nsureds Only

The Court of Appeals held that coverage to aresident relative is not subject to apolicy's
anti-fraud provisions, because if he were not a defined insured, he would have been statutorily
entitled to benefits under MCL 500.3114(1). That reasoning would also exempt the spouse of a

named insured.
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The result isthat the only person subject to an anti-fraud provision in apolicy isthe
named insured. The violence that that does to basic insurance contract law is self-evident.
Beyond that, one has to wonder how the Legislature could possibly have intended such aresult.
It did not, and this Court should make that clear.

The Violation of Basic Principles Governing " Occurrence" Policies

One of the most basic principles of an "occurrence” policy isthat coverageistriggered by

acovered event. E.g., Sine v Continental Casualty Co, 419 Mich 89, 97; 349 NwW2d 127 (1984).

In the no-fault context, the "occurrence” is aloss resulting from an injury arising out of the use of
amotor vehicle.

A corollary of that principleis that the terms and conditions of coverage are fixed at the
time of the occurrence, and cannot be altered by subsequent cancellation of the policy. However,
the Court of Appeals opinion dispenses with that corollary. The ramifications of doing so are
significant.

If one term of the policy -- here, the declarations page -- can be deleted or ignored by
virtue of a post-occurrence cancellation, what other terms and conditions can be deemed
inoperative at the whim of ajudge? Coverage can be nullified as well as preserved. The Court
of Appeals opinion gives us no clue as to the limits of the new rule. It ssmply unmoors the

analysis and setsit adrift.

In sum, the laws governing the no-fault system affect more Michigan citizens than just
about any other area of law. The Court of Appeds published opinion has disrupted that area of

the law in a manner which goes beyond simply enabling fraud. It has contravened basic
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insurance law principles. This Court will not see many cases more worthy of review and

correction than thisone. It should grant leave to appeal and issue an opinion reversing the Court

of Appeals and holding:

Q) There is no innocent third-party rule even where the fraud occurs in the
claim for benefits, as opposed to in the application for insurance;

2 A person's status as an insured person under a policy may not beignored in
order to avoid the application of an anti-fraud provision; and

(©)) The cancellation of ano-fault policy after aloss occurs does not nullify the
policy's terms and conditions applicable to the loss.

Dated: August 23, 2018

KREIS, ENDERLE, HUDGINS & BORSOS, PC
BY: MARK E. KRETER (P35475)
ROBB S. KRUEGER (P66115)
Attorneys for Plaintiff/Counter-Defendant/Appellant
1 Michigan Avenue, West
Battle Creek, MI 49017
(269) 966-3000
mark.kreter @krei senderle.com

JAMES G. GROSS, PLC
BY:/s/James G. Gross
JAMES G. GROSS (P28268)
Attorneys of Counsel for Plaintiff/Counter-
Defendant/Appel lant
615 Griswold Street, Suite 723
Detroit, M| 48226
(313) 963-8200
jgross@gnsappeal s.com
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